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eiary, to "'·hon1 " .. u.s referrt.~d Senate hill, No. 228, " .... -\.n Aet 
to atnend un aet to organize tll e courts of justices of the 
I>eaee and county eourts, tind define their j urisdietion and 
duties,'' a~prov~d thirtPenth August, .l\. 1). 1870, a1'3k lt~ave 
to return the ~arne aucl rt:•eotnnt~nd. that it do not pass; 
also, your .Judi<·iary ComnlitteP, to whom ·w~s reff:'rred 
Stl'nate bill, No. 229, ".A .. n .A.ct concerning notariPs public," 
nsk leave to return thP same and rt~conimend its passage; 
also, your ComtnittPe on Judiciuty, to 'vhom was referrt.--'d 
Senate bill, No. 248, bPg leave to re1)ort the same back ·with. 
a substitute; and rceo1n1nend the })a::;sage of the su·bstitute; 
also, tl1e Judiciar~ ComtnittP.P, to whoJ.tl was referred tl1e 
metuorial of the c1tiz~ns of Bell county, asking reli~f for 
the sheriff of that couuty f1·on1.1iabilities for los~ of p"Q.blio 
tnoneys, beg leaYe to report the same back, With tl1e re
Jnark that the fortit~th section of .Article 12,. of the Consti
tution, as amended, absolutely proh~bits this ·relief .. ·The 
committe~· is satisfied that this is a meritorious case, but 
that it finds its hands tied, n;nd from which there is no 
escape. · 

The Senate then proceeded to the llall of the House of 
Representa.tiYeS in joint session to hear the· argument of 
counsel in the Cooper case. · 

IN JOINT SESSION. 

On notice of Colonel 'Vord, leave granted the respond
ent for explanatory ren1arks, at close of which Colonel 
'Vord then argued th~ case in behalf of Judge Cooper. 
rrhen came Mr. D. H. Nunn in behalf of the State. During 
his argument, R~pres~ntative Smith, of Grimes, moYed the 
1Iouse adjourn. Carried ; and on motion of Senator Ireland, 
the Senate retired to Senate chamber. 

IN SENATE. 

On motion of Senator Bradsl1aw, Senate adjourned. 

FIFTY-NINTH DAY. 

SENATE CHAMBK~ ~ 
Austin, ~larch 25, 1874. f 

Senate met pursuant to adjournmt.•nt. Roll called; quo
rum prl~s~nt. 

Prayer by the chaplain. 
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J ourual of YP::-\tt"rdn.y rl'nd ancl ndopt.:•d. 
Ou n1otiou of t:;t'nator Stiriuan .. St .. nator ~\.llisnn \vas. t-'X

t'U::5t~tl fo1· to-day, on nc.·eonnt of t:'ieknP~H. 
SPna tot· ,r o~t>ph 'vn.s a.dd.t>c.l to thP follo,ving <~olninith~>~s : 

~J U<~iei:u·y, InJ:Prna.l IInprtrn:•lUl'll t~, J.~d ueation ancl <Jonst~
tuhonal ..:\.tut:'Il<ltuPnt~. 

8Pnntot· Btu·ton \Va~ atltlPc.l to the Comtnittl\e on Roa.n~ .. 
Bridgt•s and Ji..,errit. .. s. 

St .. IUltot· Dillard, ehn.irtuan Conunittt~e on Privil~ges and 
Elt'Ctions, subn1ittc.'d the follo,,·ing rt:•port: 

Co~currTEI~ Roolr, 1 
.... -\..ustin, 'rt .. xas, ~far<'h 24, 1874. f 

Hon. R. B. IEubba-rd, J:>7-eltident of tlte Sen~te •· 
Your cotnmittee on "Privileges aud El~c.tion~~" to whom 

·w1ts r<:~fc.•t'l"E.'d the IUeinorial of Seth Shepurd, claiming to be 
elected s~nator frotn the Sixteenth Senatorial District, and 
the cei·tificatt~ of election issued to Matthew Gaines, as Ben: 
ator front sakl district, \Vonld respectfully subn1it the fol
lowing report : 

The · c.~harges in said n1emorial were. that Sc.'1.id 1\fatthew 
Gaines, who held the· ('ertifica.te of elect~on, was and is in-_ 
eligible to the office ~ that the facts of his ineligibility were 
public ~nd notorious among t:he vot•"'rs of the su.id Six
teenth Senatorial District. · 

. It ·,vas proYen to the satisfaction of your coinmittt.'e, that 
~IatthL''"~ GninPs was convicted of the crin1e of bi(Jruny in 
the Dish·ict Court of J4,ayPtt~ eounty, on tlu~ 15tli <lay of 
July, .. A .. D. 187B, and his J>nnishment assessed at one yPar's 
confin(:'llU"'llt in the State penitentiary ; and it ~ppears from 
the sta.tt~oln<...~nt of facts of record in his casP that t1u~ v·erdict 
of the jury ·w-as corrt.'ct. It appl,.ars also in proof that said 
Gahu~s had. applied for a tranSf~r of said case to the U. S. 
Distrit't Court, sitting at Austin, which application was 
overrnltl<.l. 

The late SuprE~nle Court, on the .... day of N ov~1nber, 
187:-J, rt~v~rsed tho judgtnt:'nt of the <~ourt bPlow, holding 
that tlw· <.-ourt et·rpd in rPfnsing the transfPr-the ('RUSP was 
not rt~versc.~d on its mt•rits. Sueh a do<~trine a.s that <·on
tainPcl in tht"' o:piniQn of tlu~ SUJlrPntP Court, '\\·onld :pel'lnit 
every crimina.l1n tlu~ ]and, wl1o woul<l nutke the llt."'<~essury 
outlt, to go nnwhi}1pt•d. of juRti('P. 

It furtll<~r aJlJWars in Jlroof thut tht.• llist.rict Court, on 
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granting the appeal, remanded the ptisoner to jail to await 
the furtl1er order of the court; and the judgn1ent of the 
Supreme Cou1·t, was1 that the case be re-versed and remanded 
for furth~r proce~(\tngs in accordance with the opinion of 
the Supi·(l.me Cou:rt. 

It also a.ppea.rs that there l1as been no session of the Dis
tri~t Court of. Fayette county since the decision of the Su
l)l"eine Court was rendered. It seems too that Matthew 
t..+nint.~s, the ·prisoner, is now at larg~, but l1ow or in what 
1uanner, he released himself from his confinement in jail has 
not b~en made known to ·your committee. . 

Article sLx (6), Section, one (1) of the constitution dflfines 
the qualifications of electors ; it reads as follows : " El·ery 
n1ale citizen of the United States, of· .the ~e of twenty-one 
years aud upwards, not laboring- under- disabilities named 
ni this constitution, without distinction of. race, color or 
former condition, who shall be a. resident of ·this State at 
tbe tin1e of the adoption·. of this constitutiou, or wl1o shall 
thereafter reside in this State one year, and. in the county 
in which.l1e .offers to Yote, sl~~y days next _preceding any 
t~lt~ction, shaH be entitled to vot~ for all ofticers 'that are 
now, or hereafter 1nay· be elected by the people, and upon 
all q~estions subtnitted . .to the electors at any election; pro
'Oided, that no person sllall be allow.ed to vote, or hold office, 
·w·ho is nov,,.., or hereafter ·tnay be disqualified thert~fo-r; J:?r 
th~ constitution of the United States, until such disquali
fication shall be rPtnoved hy the Congress ·of tlte United 
Sta.tt-'s ; pro·vided, f'1:t.rfn.e-r, that no J1t.lrson, '":"hi1e kept in 
any a.sylun1 or <"Onfined in J>risou, or who ]las bPtlll con
viett'd of a felonlf, or '\\·ho IS of unsound tnind, shall be 
all owed to vote or hold office.'' 

Your comn1ittPe are of· the Ollinion thn t 1\t!at.the\"\~ Gaines 
is intlligihle to the oflic.e of Senator on t'\vo of the grounds 
<~ontn.int-'d in the ln.st Jlrovision of the aboYt"' quotoo .article 
of the t!onstitnt-ion : First, he has ht~t"'n (!Onvicted of a ft•lony. 
s~cond, lu' "·ns l€'gally eonfinl'd in prison on the da.y of the 
PlPetiou, to-'\\?it, the 17th day of }i'eliruary, 18"74. 

l1'irst, your ('onnnittt:'l' ht.'hL'Vt~ that the \Vorcl "" cou..viclt.?il"' 
UHt><l in thr- constitution i~ to bo tnken in it~ usun.l and. or
t.linn.ry nu'nninp:, snell ns it llas in tlu~ Psthnation of the 
pPoplP in gPtH•ntl, for \Vlunn constitutions nrP nut.dtl, atul 
not in n.uy tPelnti('ltl St'UtlP, whic:-h it ntay t•onvey· to the 
Jniudti of thu.t C']a~~ of lll!-!'n .. ~nlly who nrP '•}pnrnt-<l,iu the 
ht\V. '' 'fhP iollo\\·Jng dP1itutiou of tht.' \\·ortl B r.onr:-fetion'' 
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is givt•n by nn nhle- \Vl'itPr upon erhuinallnw, in thPse words: 
~, (.'onrh•tion.'·-this \\·ord ordinarily signifit:-s the finding of 
·a }lrisonPr guilty by tht• \·t•rd!et .of a jury. ,, .... ]~Pn it is ~id 
that thPrP ha~ h~t.•n a {"Oin·I(·tton or thnt onP 1s a conVI(~t, 
tht• uu•aning is not usually thnt sPntt•nct' has hPt.'Il pro
nonn<·t·d~. but thut th.e Yt.•rdiet hus hePn rt.~nd~rPd. (1 Bishop 
nn Critninn.l unv, 4th Edition, St•ction 363 ; St•e also 4th 
Bhtek~tonp's Cont's. 36:2.) 

\Y.t• lut.ve givPn the \\·t)rd "' eoJU'ieted"' its usual and or
di11a.ry ntPnning in necorda.nce ·\vith tht' rult:'s of the consti
tution 1nid do\Vll in the bPst a.nthoritieR. Judge Coolt•y in 
his \Vork· on Constitutional Lhuitation, snys (pngt' 68), •' in 
intt~rlH't•ting (•lansl's, \Ve ntust prt.lsuine that words have 
been c~1nployed ln. tlieir natural and ordinary 1ueaning." 

·In th~ leading ensP of Gibbons v. Ogden, 9th \Vheaton, 
188, ChiPf J ustiee ~farshall sn.id.: •' '.rhe fran1ers of the con
stitution and the }ll .. Ol1ll• who adopted it, ·tnust he under~ 
stood to have ~1nployed \vords in tlteir natural St'nse and to 
hav·e undPrstoocl what thPV Ineant.'' 
· The.~ 1·Pa.sons for this rule of constrn{"tion a.re given by 

Judgt' Story in his \\"Ork on tht .. Constitution, volun1e 1st, 
St'<-. 451, as follo\\·s: ... In. th< .. first pla.ce the~, every "\\"ord 
eml1loy~d in the constitution is .to be expot1ndt1d in its 
plan1, obvious and <'Ollllll.Oll sense n1eaning, unl~ss the <~on
text furnishes son1e gi·ouncl to eontrol, qualify or enlargt' 
it. Constitutions are d~~ign(..ld for Int~tap!tysienl or Ioe;ical 
~ubtlPtiPs, for nic.etit~~ of PXI>rt'ssion, for eriti<'alJlropru.~ty, 
for l 1lahorate shadPs hf n1eaning, or th~ ~xercise of pltiloso- . 
phieal aC'utent·~s or judieial l'f'search. Tlu•y are instrum~nts 
of :.t prat"tieal uatur~, foundP<.l on t.hP cou1n1on busint:.~ss of 
lnunun lift-', dt'signt.ld for {"Offinlon u~e an<l fittc.~d for cotnmon 
undPr~tan<.ling~. Tht' people 1ua.kP thPtn, the }leOJlle a.dopt 
tlu .. tu, the pPoplP 1nu~t hP supposP<l to l"l'a<.l thPtn, \\·ith the 
h~lp of (•onunon st-•nHP, and l'nnnot hP Jn·p~unH~d to ndtnit in 
thPory lllt.'aning, or nuy <~xti·aordinary glos~. ,,. 

To thP Rc'lnte pff~<·t f.'Pe 8f·'dg\\·it·k on Statutory nncl Consti
tutional L"'t\\ .. ; Coolt.•y on Uon~titntional LhuitationH, H3d 
noh•. 

'l'hPrP is nothing in tht• <'lau~" of thP eon~titution, \vhieh 
·wt• 1un·p qnot('cl to inclit•a,tp that it::-; frn.JTlt'I'H ntPa.nt to nst:• 
t ht> \nn·d ... r·ou r.ieft;,d" in a.ny othPr than it.~ UHtutl and or
clinn ry ~Pll~P ; it \VnH nut.dP for thP lwnpfit, of, a.tul \VU.8 in
t«'n<l.-<1 to hP un<lcort-ltoo<l hy tht• ~rPat lllU.::-\H of votPrt:l, \vho 
~u·p not YPJ"HPtl in the snhtlt• tt·ehnkalitiPs of tlu~ la\\· . 

.... 
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The inte.ntion of this 1·estrietion '\vas eYidl:t.ntly int(:lnded 
to Jlr~serve that purity in h:)gislation upon which the \Veu.l 
of u. State depends. A p(·~oplt>, jea.lout) as ours haYc evt-r 
been, of their national honor, \VOnld have. the re}n·esenta.
th·eij of tlu~ir sove1-eiguty above even tht~ SUSI)icion of a. .. 
ci"lme. 

The pow·t:t.r giv(;All in all of our Amerieuu constitutions, to 
each braneh of th~ lt»gis}ative departrnent of the ~JOVel·n
lllent, to judge of tlte election and qualifications of 1ts (n,·n 
JilPtnbPrs, :.ui~es out of this fact. 

The li<nt~(lo of Rt)pl·esPnt:-itives of the J..,orty-first Congre::;s 
of the· Unitt'd States expelled C'. (}. Bo·zoelz,, a ntember front 
South Carolina, he<~nuse he had been convicted of bigauz.y, 
a.nd on re-election he was declar«1d ineligible, although he 
had been 11ardoned by the Prt"'sident. 

Second. Your coinnlittl-'e are alt;o of the opinion that 
l~atthew Gaine:-s it:4 ineligible to a seat in this S~nate· on t~H:l 
second ground-w he1·e ~t defendant appeals from a conviC*
tion of j·elon:q the ~tatutl~ re(}l.lires that he be ·rema.ncled to 
the county ja.il, ~nding the appeal. (Paschar s Digest, Art. 
i:J180.) 

It n.ppears fron1 the judgment of the Disttict Court of 
Fayette county, that the eonvict Matthew Gaines was or
dered to ju.il to uwait tilt' further proceedings of said conrt. 

U })Oil a reversn.l of tt judg1nent of the Di~t1ict Court,. tbt:· 
Suprenulto Court may ~~holly dis1niss the case and dischurg~ · 
the a~pellunt; or it rnay rt'tnand for fu1·th~r ·pro€'·eedin~s to 
be had in snid eourt (Paschal's Din·est, Art. 3228), antt the 
SnJll.(.-llne Court in this <.~n.se r~n1au:ied for further proceP<.l
ings in ac<~ordnnee with their <>Ilinion, and such othPr pro
t•eedings under the aet of Congr~ss, providing for r~tnoval~ 
to the tr uited 8tates t~ourts, are the giving of reeognizanet:'t.4 
to appear in tl1e United States Cou1·t, '\\ .. hich factt; t;hould 
nppea1· on the ntinntt.~ of tht.~ State court. There has bt~eu 
no se~~iou of tht~ lt"u,y~tte District Court since t5aid jutlg
lnt•nt of tlHll Su1,r<.)n1e Court. and the to:aid G·aint·~ .. "·aid on 
the date of the el~etiou, _in t~ontetuplation of lu.\v at l<.~a.~t 
and is now, in thP juil of J:t,n.yette eonuty. "1,lutt \Vhic1t 
tht• ln.\v rPqnire~ to bt" <lout• it; <.·onsi<l~reti as done.'" Thu 
su.i<l Unint~t:4 though no'"'. it St"'enis ut lnrge, is in the n.ttitutle 
nf au t•s<·:lpt'd lH'it;o1u:1· and lit\1)lt•. to tu·rt·~t t~t any lllOlllPUt .. 
~rht~ slu.•t"lff 1uu.l uo r1ght to u.cluut to ball (1f sueh ht• has 
c.lonP), hl'("UUSP it. ·wn~ in violntion of the judgtnent of tho 
t•ourt, und the <.lit:itl'il't judgt~ luu.l no right to ~A·dt"r his di~-
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cl1nr~P, l1t'('HU~t~ ont of h.lorm thnP ]H:. ha.~ no n1nrP ]10V\ ... Pr 
OYt:~r tlu .. liberty of a priRonrar tha.n any_ otlH'r t•itiznn }10S
~('$~Ps. 

'rhP only t'vo llll\ans. l~ncrwn to th<' ln.,\ ... l1y "··hit·h n. dis
trict jndg;ll cnn di~chn.rg(.3 or rp}pn,g~ n. prif:\OJll'r from <~ontine
tnPnt in }>ri~on, .tu·p by "jnd~tnt•nt duly PnterPd in t.t"•rtu time 
or hy ordPr m~ulP in Jlroct .. Pcliugs by l1abea.~ corpHlJ. 

In this {'::l~l~ it dot\S not uppt.1nr hy "'hat lllPttns t.hH ]lris
Ollt'l" PffPetP<l his rt~least:', and thoug)l duly st~l~·ed 'vith pro
c'<'~:o:t nnd \vit]t notieP of the time of the sessions of th~ conl
InittPt\, l1e has fnih"'d to ap}lear. 

This <.~an~P of disqualifirntion iR pPculinr in our constitu
tion~ nnd thP rPa.son for it "-onld stlt:~tn to liP in thiet .. that 
('f'rtuin offi.eps bt\ing nt:.(•ps~ar:y· in the? due administration of 
go,-Priuuent, tht•y Rhould bfliillt:~d nnd tlteir duti~~s r~gnln:r]y 
})Prfortnt.l<1, nnd 11c:.rsons bt.~ing in arrt'St or linblt', as in tl1is · 
easP, to inlm.Pdin.te ~PiZ1U'P a.t nny tinu .. and }llact:\, ~ould not 
with t'ertainty })erfonn these duti~~, and an lnterrrgn·znn 
"\Yould he likely nt any n1on1Pnt to t'USlll'. · • 

Third. ·satisfnc.tory proof ltns llP(~n 1na.de to your com
n1ittPe •. l:"1y certifiPcl .• c~')pit's of tlu.\ rPtnrns of Ple-<'-tion~ that, 
a.t•t·ordlng to the offi.c~ri.l (~ount, thPJ'P. 'Yf'l"P cast on tl1e sev
enteenth day. of I-4.,ehruary., 1874, in the Sixtee?nth Senatorial 
Di~trict, for .Jiiztlllf!'l.(l Ga.i'IJ.PS, 1597 votPS; for s~tlt She?pat·d, 
1!>61 voh:1s ; for C. ls. }4'rnncif:t, 163 vott~~ ~ nnd for .T~ B. 
(fih~on, J 2 votPs; Bt-'11 Long, 1 vote= an<l R. 8. 8inlpF=on, 
1 YOtL'. Your connnith·C?, bPliP,·inp: tl1at ~uitl OninP~ V\·n.s 
i-nPligihlt~ to o:ffiep on ~aid <ln,y of elt.~ction, are of tl1P OJlinion 
f11a t tltt.1 rP.cot·<l of hh~ (•onvic·tion ,,-nR <'OTif:\trnc·tive notice::. of 
thP fnct to nil ,·ott"'r~ ~ YPt vour c.o1n1nittPP lHlA nl~n hnd f'\ftt
i~faetory- }lroof nu.1de to th~:'lll tlta.t tlu~ fart of inPli~ihility 
'va~ notol·tnu~ throngl1ont thP county of ,, ... nRhinp:t())l nn1ong 
tht\ }lt'l'~<)n~ "·1to vott-•<l for ~uiil. Gniu~!"\; nn<l it iR al~o iii 

tn·oof thn t 80lllP days }H"ior to f:lni<.l t.\1Petion~ nt n. eon\·Pntion 
tPl(l in 13rPnlunn, ,,.,.~:u~hington t'onntv, ,,·hi<"h ])l:l('Pd the 

~ai<l tfn.ines in ntnnination~ t\\·o nu•nlllPl'~ of ~aiel <'onvPn
tion gn.vt.' noticP to thP otltt•r:-\ that GninPR 'vnH not Pligihl£~ 
to nffi.c•p, l>Pc•.anst\ of thP faC't~ nhoyp ~tntPd, nncl ·wtu·nptl tlu"' 
c·ouvPntion to }lllt nuotllPl" c·ntHlidn.h' in tlu~ f"iPld, \\·ho (~ould 
t n 1<" lli H ~Pat if P 1 P<' t Pel. 

Y"our c·onnnittPP~ aftPJ" n .('Ul*c-fnl rp,·jpw· or nil th<' U(~('(':';
~ihlP authnritit-•H 111>011 tlH' <)llPI4_tioll, :u·p O[ thP OllilliOJl that 
f he • ,·ot«'~ (•:tf-:t for ..~.'lfa/llu~lf' ( irflllf'W ~l1ou 1<1 not hP t'01111 tPcl, 
:nul thnt ~Pth Hhc-Jmr<l, haviu~ l"P<"PlVP<l tho lti~hP~t nntu· 
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ht-'r of vott_,s <'ast for any (~ligible p~rson, v. ... as le~ally elect<~d, 
and is now· entitled to his seat as Senator :fron1 the Six
t~t-'nth Senatorial District. 

It is a well settled rult-' of Jaw that if YOtPrs had aetual 
or constrnctiY~ lt.::.p:al notie•~ of tl1e ineligibility of a candi
date, at or h~fore tll~ time of voting; then in atten1pting to 
vottJo for him tlu~y delibera.tPly throw tht:»ir votes away as 
JnU(!h as if thPy Wt"lre to vote fo1· a dead 1nan, or for two 
namPs for one officP, or to cast a blank ba.llot. 

ThP r~ason of the rulP is :elain; if a.n eh:»('!tion is only ren
<.lPred Yoid by the inPligibtlity of· the ma.jority candidate, 
·w·hpn this fa<'t is notorious, then it "\\'"Onld be in the power 
of.a 1najority to k~Pp an office vacant fot· an indefinite 
pPriod of time" thus interfPringwith good government; and 
'vhat is true of one offi(~e is trnt~ of another., though it may 
be hi~hest in the gift of thP people. 

A f~arned ~udge_ ha~ sa~d, 'in d __ elivering an ?Pinion in a 
casP dtrectl:y In point (Guhc~k. v. New, 14th Ind1a.na, J)· 97), 
w·e ar~ r~tnindPd (in argumPnt by counsel) ''that 1n our 
fo1m of gov~rinn(Jont that the ma-jority should rule, and 
that if the course indicated is not followed a majoritv of 
the voters may he disfranchised, their voice disregard~d, 
and th~ir rights tra.inpled under foot, and the cho1ce of a · 
minoritv listened to. Tn1e, by the Constitution and laws 
of this StatP, the voi<'t::~. of a majorit~r ~ont.rols our eleetions, 
but that voice tnu8t be <~onstituttonallv a.nd legallv ex
J1resst:~d. Even a 1ua.jority should not nnllify a })rovision of 
thP constitution, or bt:Jo }lPriuittecl at ,....,.ill to dtsregard the 
law. In this is the strt\ngth and hPa.uty of our institutions. 
8UJ)})O~e a majority shoitld }lPrsist in · Yoting for a 1nan 

· tottt ly ineligible to tak<~ tlu~ offic~ of Rheriff, what "\Yould 
he' the rPsnlt ·~ ~t\.s ht~ could not hold thP offi.~e .. either the 
<HlP <'npal)lP of holdin~, re<'(:.hdng th~ nt~xt highest vott.:., 
\\'"nulcl, n8 ~ontPndt~d by tlH~ apllPllant, bP Putitled to the 
offieP, or thPrt~ " .. onld hf• a va<'ancJ:--, n.A insist~cl by the R}1-
}lPl h~P. 8nppogp thP proct-~<~dings 8hould rPsnlt in crPatiu~ 
n. va.t·nnc·y, tht"'n it "-""Onlil rPmnin p:rc'atly to thP dc~trimt~nt 
of }nthlie nncl Jlrh .. atP intPrPRt~. 'rlH'n, ·whilst it is true that 
tht' ,·nh'R of n. n1njority ~hould rnltt·, th~ tt.)na.hl•~ gJ'nund ap
P"nr~ to hP thnt if tllP ntujority ~honld voh' fnr ont~ 'vholly 
lll(~n.pnhlt' of tnkin~ thP offi<·P, lun'"ing nnth~("' of 8tu•h irH'n
Juu·ity, or ~honlcl llPr\·t-r~Ply rPfust_,. ·or nPg-li~Pntly fail to 
PX}ll"Pl'\~ the--ir c·hou•P,. tho~P, nlthou~h n JHinority, \\ ... ]to 
~hould 1Pgiti1na tl'ly <•hoo:-;p ont' Pli~thle to tho J>OHition, 
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, 
should ht~ lll~~<lt><l. Suppost~ that, ~ight years ugo, at the · 
first Ph•t·tion lu~ltl undPl' our llP\V eonl:ititution, wht:'n nearly 
ull tht> offit·P~ in thP t:;ta.tp \\rt~rt:' to be fillt~tl, u, 1najority of 
thP vott•rs in thP ~::Uatt", n.ud in the Sl'Yeral tli~tl"icts an<l 
t•ountiPs, hu.d ,·oh~tl for I>t•rsous lvholly .ineligiblt' to fill the 
~t .. veral o.ffiet~ti, '\voultl thos~ offi.ct•s thereby lu.tve retua.ined 
Yac."aut 1 ()ouhl that tnnjority by pPr~<:'\\"Pring in thu.t t•onrse 
lu.tvt~ t•untiunPd the U.IUU'(.'lly that n1ight have rt•sultt.\d fro1n 
:::;ueh n(·tion! Or, rntht~r, i~ not the trnt~ theo1~y thu,t thost:' 
w·ho uet in at•eortlanee "'rith tlu.• eonstitution and the bt'\V 
~hould eont.rol t~ven a tuajority '\\·ho nuty fail to so net { 

In t'onsi<lPring .this qutAstion, it 1nn~t be rementbered that 
aeeording to the law and 1n·nctiee that J>re,·ails in T~xas 
and nlotit of t)le States, it is not ne(~e~sary that a. eandidate 
to bt-• Ple..(~ted should rt)Cl"iYe a 1na.jo1ity of the votes, but that 
lh .. ' ~hould reePh.·e n1ore tltan any other candidate. This 
llo<"trine is illustrated in a pe.euliai· case adjudicated in 
Pt"nnsylvania. (See Co11unon'\\·ealth v. Rtted,. 2d .. A.sh
InPad, 261.) The ca.se "·as this: un(ler the law of the State 
thP eounty hoard 'vere required to ~leet a county tren.su1·er; 
t~1e boartl number~d tw~uty, ttnd ~lt-ven constituted a quo-
1·u1u. The board 1net to eleet and tt quorum was 1)resent. 
'fhe gPneral t~lection ht'v of tht.) t$tate 1·equi.red all elections 
to bH by bnllot; but the board holding that the la'\\"' diclnot 
apply to sue h elections a~ this I>esolvl~d to vote 'f'i na -r.oce, 
sa ,.t' cntP ll<.t.l·son ". ho insisted thu t tht' other Iuethocl was 
illPgal ; hi~ ballot '\\·as I·eje<~ted. In a ~uit for the office, it 
'vas la"ld by the eonrt that all the ·ait'(t ·roce votes "·ere 
illPgal nntliiul1, and it dr•t·lare<l the eandidtttes for whon1 
thP ballot 'vns givPn to lul..Vl" h~en duly elP<·ted. . 

Thh; ea.~t~ is also rt•purtt.•(l in Brightly's election case8, 
}>ngt~ 1 2U, and its rulino· lutH l>PPll follo'v~d in l!i::;souri. 

In Euglu.ntl thP rule fta.s alw·ayH }Jl"PYailed, that votP8 ca.8t 
"·ith uot.i('P of ineligibility of thP ('ttnlli<late art~ null, and 
'vill not bt" eountl•d aM et1st n.t niL 'fhl" doctrinP is thus ex-

. rn·p~~Ptl in an Jt~ngli~h t•2t.SP .. quotPcl approvingly hy G·rnut. 
111 his ·work on t'OlJ>oraticllu;, l>Ugl':-l 205-0 n,nu 7, ~'\\~here aa 
PlPetor, lu•fort" vohup: .. l"P(\t•i\rp::; not. ice tha 1~ it parti<.~ulu.r ean
didn tt' i:::; diKq na.lifif•d u utl yt•t "·i 11 do not lung hut. tPuder 
for laint, hP ntnHt hP bllu\n volunt-arily to nbHtain frotu t:•X· 
t·r·c·i~iug- hi:-; fr~uH·hi:-;t~; nud, th<•rpfor·p, ho\\·t•,·t.~r t_o;trongly he 
utay in f:tt·t. di~~Pul, u,n<l. in ho\\rt•v,•r Ktr(utg tPrlns ht:• tnay 
"dhwlo~P hi:-; di~~<'llt, lu• lllUHt ht~ t.al,CJU· i.n lU\\r to a.s::;t~ut to 
the> calt•(•tion of thP oppol:.{ing and qunli1it•<l t.•tutditlntt:•; for 
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he will not ta.ke. the only course by which it c.an be resist~<l, 
thn.t is, by helping to the eleetion of some otht~r per8on. 
II~ is pl·t~sent as an elector; but l1e attends only a.s an 
t-1lector to J>er:fo11n the duty which is <~ast on. him by the 
fra.nc."hise he ·enjoys n.s an elector; he cau speak only in a 
pa.rticular language; he can only .do certain acts; any 
other lnngnage nu:~aus nothing ; any other act is mert!1y 
null ; hi~ duty is to assist in making an ele<~tion. 

If lie dissents from the choice of '• .. A.,'' who is qualified, 
he 111ust sa.y so by voting for son1e other tha.t is also quali
fit'c.l; he lm.s no rigbt to t•tnploy hi~ fran<~hise merely in 
1n·e,•enting- an t'lectiou, and so defeating the obje<·t for 
'\Vhiclt he Is e1np9wered and bound to attend the elective 
assembly of the corporation. An<l thi::~ is. a wi.se and just 
rule in the la"\vs. .It is necesSc:«try tha.t an election sl1ould be 
duly nutde and at the lawful time; th~ electoral meeting is 
held for tl1at lHlrpose only, n.nd but ·for this rule tl1e inte1·
.. ~st of the public and the purpose of tht~ meeting .might 
both be defeated by the perverseness or th~ corruption of 
elt'(~to1-s who may seek so1ne unfair adyantage by postpone-
ment. . 
·If the elector will not oppose the election of "A', in the 

only legal '\'\·ay, lu~ throws a"' .. ay his vote by directing it 
"There it has no le~l force ; and 111 so doing, he ,·ol untarily 
lt~aves unopposed, that i~, a.sst:'nts to the voices of the other 

· elt:'etorR .. ' ' · 
(Gosling v. I;tesPy, 7 2 B., 437; Rex v. Ha'\\9 kins, 10 East., 

Hii2; 2d Don ... 124; Taylor v. lfa.ioi· of 13nth, Com11., 537; 
R.Px Y. Conrtnu.y, 9 Ea~t., 201 ; Rex v~ Parry, 14 ·East., 
4{)0; Cla.1idge ,-. Evelyn, o B. & A., S6; R .. v. Mnyor nnd C. 
I~,. 'Vistlo, .. e, 3 B. & U., 680; 3 Luder"s (:llection cases, 324; 
nott.:a 11 ; 1 \ Y'illt ·oc li on CotJ>., 11-12.) 

'rhl' English rule llu.s been adopt~d in .... -'\.tnPricn. und i~ 
l'Pgardeu as Wt-111 settl<~d. (Cushing'~ Lex Pal'l, s .. lctions 
175-9. Guli<~k v. New, 14 Indiann., US-102; Carson Y. l!c
PlH-'trPc1gP, 15 Ind., R27; P~o11le Y. Clutt1, Dtwd. sup. <'t. of 
~t·w York, June, 1~72.) See .1\.lneric-an Lu.w Tin1t•s n.n<l Rt•
port~, Vol. o, Nos. 9-10. 

Tht-1rr• ~tre f:l<>Jne An1~ricnu <·asPs opJ>Osed to tlu .. <lo<•t1in~ : 
out' in California and two in \Vis .. ~onsin. Thel'll' (~nses ·wet·e 
dc•(•idt'd upon otl1er I.>oints and ttl"l' Inere ol)(~itt~e dicta. 

'rlu'y are t•nrpfully l"PViPwt•d and t'XI>ressly overJ·uh.ld in 
t hP l'Ht:Jtl! of Onlit·k v. N t'\\·, 14 Indiana, 102. 

,J tulgra Pl•rl<inf:t, \Vho delivt>rl.ld n, <'Oll<~urring opinion in 
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. tliis <·a~t,., (l)· 102) thus statPs thP la'v: "'Vh~re the voters 
at an t'lPchon do kno'"\Y,. or ure lPga.lly bound to know, so 
that in ln.,v tlu~y a1·t~ h~'1cl to know, of the in~ligibility of· a 
('andidate, the t_,.let•tion doPs ·not·I·esnlt in n. failure; but, in 
~neh C'USt.,., the <:--ligiblP enndidate rP<·eivin~ the highest nun~
hPr of vott~~, is lt-'gnlly Plt)eted . a.nd Plltitled to the office. ' 

Tht,. <'USP is nlso forcibly stated hy Hannu, J. for the 
eourt, in th~ flanle ea~P, (p. 100.) 'Ve are of the O})inion, 
that so fur·n~ tht.' plPadings in this ense show, the vott~rs of 
~{arion county hn.d Ruffici~nt notice of the fu.et, tllat \\r al
lace l1ad bet~n ele<'tc.:\d to a judicial office a.nd l1ad taken . 
U}lOU hi1ns~lf the dutit\s th~reof. fhe tern1 of which had not 
Pxpired. n.t the thne nn atten1pt was made to eonfPr upon 
hhu thP offiee of she1iff. The votes then given, or attempt
eel to be cast for hhu for tltat offiee-, wl~re ineffeetual'for 
any }nu-pose. Tht.~y had no more effect in a legal })Oin.t of 
Yil~,v, than if they had been t'ast for a dead 1nan, or fo1· 
on~ "-ho n~,-er had a being. 

The only An1erican case taking· a contru.ry vie'v of the 
ln1.v in deeicling directly U})OU the l>oin_t, is that of the Com-. 
Inon,vealth v. CluleY, 56 Penn~ylyan1a., 270. and t·eported 
also in Brightley' s election cases. . Bnt the court was divi...: 
d.ed, and C. J. Thon1pson delh·erecl a stl·ong dissenting 
opinion. · 
Th~ opinion of t1H~ 1najority is given hy Judge Strong, 

·who d.oes not (•itt~ a sin~lt~ anthorit7, nud a s~ntenee occur
ing on llage 27H, .us foilo,v·s : ,. ' ' ~ art-' not inforlnP<.l tl1at 
tlH~rP l1a~ hPPn n. dPei~ion strictly judieial U})Oll the sub
jPf't/' de~troys thP authority of l1is O}linion. 

ThP very latt~st ens~ U])Oll this qn<..,.stion is that of People 
Y. Clntt~, heretoforP citt~d in support of the vit:'w tnl:t.l'll -by 
tht• c~cnntnittPP. The <'n.8e 'vas this: Clute nncl lJ.,lU"Inan 
'vt-•rP C'a.utlidu,tp~ for tht' offil ... e of SU})t:,.rintendent of the 
Poor for 8ehPnPcbuly county. Clnte rect-'ivetl 2448 votes 
nnc.l lt.,urtua.n 222A. Clute's nia.jority ·\vas 220. At tlu~ thne 
of tltP PlP<·tion ClutP 'vas RUJlerYisor of tl1P li,ifth \\ ... urd of 
tl1P c·it:y of S<·lJPUPc·tndy, nnd there \va.s a 8tatutt~ dPc.-laring 
:--upPrvtsorf'\ itu~lip:ihlt .. to thP offien of sup<•rintenclt"'nt. Clute 
rPcPivPd 20o vott-~ in t lu-' ]-t,iftlt ,,.,. arit. T1H~ <·ourt, nftpr a 
c·nrPfulrPviP\V of tltP a.ntltoritiP~, ]u~lcl tltnt th~ Yott~rH of the 
]i'ifth ,V .. ard \\'"PJ•p honn<l in ln\v to tnl<P notieP uf Chtt~'s 
inc>lig-ihility, an<l thP 2Uo votP~ c·a~t in ~ni<l "·nl'<l \Yf'rP dc.--
c•hu·Pd nnl1 nn<l voicl :nul thrcn,·n out, unc.l ]1,\ll'HUtn \YftS 
clPc·htrc•d <.lnly PlPc'tPc.l. 
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Your oonunitte~ ~tre of tll~ opinion that 1\Iattlu.•'Yf'" Gaines 
'v:t~ int-ligibh• to offiee on the t-lPVt:'HbA.enth dnv of 1:t\•hruary, 
1.~74 ~ tha.t his ineligibility was kno\vn to tf1e perHons v<it
in~ for hint ; that. sa.id votPs :.;hottl<l not be eount(~a; ntul 
thttt ~eth ~hPpard, lutv'ing ril!e,:liveil u1ore ,,.·ote;::; than u.ny 
t .. ligible <~ttndidate, wa~ t~h~cted Senator, and h~ <:~ntitled to 
ht~ s'\\~orn and st•ated. 

Vve 'respectfully recotnmend the adoption of the accotn-
panying resolutions: 

~,Ir8t-Ile.Yolz,ed, 'fhat JtiatthPw Gaine8 is ineli!5ible to 
the })Osition of Senator fron1 the Sixteenth 8enatorutl Dis
trict, because of his con,·ietion of the <a·inu~ of bigamy, it
being a felony under the la'\v of th~ State of Texas, \\phi<~l1 
renders him iufan1ous ; and secondly, because he wn.s, in 
eontemplation of lnw, legally confineCl to jail at the date of 
his election. ...-\.dopted. 

Second-Resolved, 'rhat Seth Shepard, having receive<l 
the highest number of v-otes east for a qualified candidate 
at the special election for State S<~nator in tlu~ Sixteenth 
Senatorial.Dist·rit~t, held on the nineteenth day of Februal',Y, 
1874, is entitled to the position of Senatol" from said Dl~
trict, and is entitle.d to be qualified -and sea. ted· as such 
i~~ediately. · 

A message '\v·as receivt,.d fro1n the House anno~ncing that 
the House wn8 110\V ready to receive tl~e Senate in ~oint 
session, for the JlUI1.>0se of further hearing and consld~r
ing tht~ c·auses set forth in the add1·ess against Judge L. 'V. 
Conpt:lr, of the '.rhir<l J udicinl Dist1ict. 

Pt~n.ding the rt.~ading of the report of the Committee on 
Privilegt~8 and Eh'<'tions, on motion of Senator Ireland, the 
Senate proceeded to the !louse. 

IN JOINT SESSION. 

Captain D ... A. N unn resumed his argument . 
. At the expiration of the tin1e allow~d, on n1otion of Mr. 

DeMorse, of the House, he was allowed an extension of 
thirty minutes. . 

At the close of his remarl(.S, on motion of 1\fr. Triplett, of 
the House, Judge Cooper was allowed to make an explan
ation in rega1·d to B<nne do<~um~ntary Pvidence 1u·esented by 
Cn.ptain N tutu, front the Statt~ of Georgia. 

Mr. Itu.inPy, of the St"ssion, · u.skt'<l })f:'i·ntisRion to make an 
t·xplnua.tion in rt•p;n.r<.l to said }lnpers. Lt~ave granted. 

On ntotion of Mr. Dt~ntnnn, l1c '\VU.B allo·wed to make n.n 
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t~xplanution in rPgard to son1~ t~sthnony giYen by l1in1 in 
tht .. <'otutnittt .. e 1·ootn, on this <~a~t... . 

8t .. nator '':r estfall nlovt~d that Col. L. J. ,,..,. ord, for the 
dPfensP, b~ allo·wt:..d thirty 1ninut~s to r~ply, ina~mt1<'h as 
tJu .. ~atne length of tinre had b(:lt .. n nllo\Vt11d tl1e prost .. <'Ution. 

}fr. Stor~y, of th~ Hou~~; moY~d to ain~nd the motion 
offt"'l'Pd by Senator ''r estfall, ·by allowing the counsel for 
the }U'o8e(•ution tPn minutes to reJlly to the argun1ent to be 
1nade hy th~ defl .. ns~, tulller th~ motion 1nade by Senator 
''"!'" Pstfall. " 

'rhe amt.-'ndment offt"'rt:.d by Mr. Storev ·was adoptPd. 
'fhe motion made by S~nator "\V estfail \1\·as tl1en adopt~d. 
Col. L. J. ,,.,. or<.l then addr~ssed the joint session, in be-

llalf of th~ respondent. 
At the cl6se of bis remarks·; Capt. D. A. Nunn tl1en ad-

dressecl the joint session in ht11l1alf of the State. · 
On n1otion of Senator Sth·man, tl1e Senators retired to 

the Senate Chamber. 

IN SENATE. 

Senator Ireland n1oved that the Senate do now procee·d 
to vote on the causes s~t forth in tl1e address against Judge 
L. ,,..,. . Cooper, of the Third Judicial District. 

s~nator Russell moved tl1at .. Senator Camp be ~xcused 
for the day. 

Senntor Dillard moved a co.ll of the Senat~. Call sus
taint.~. ...t\..bsent-Senator Camp. 

Senator It·eland withdrew · h1s motion. Senator Dillard 
moved a suspension of the call. Carried. 

On motion of Senator Dillard, the vote on tl1e address of 
J u<lge L. \V. Cooper was postponed until 10 o'clock A. H. 
to-morrow. · 

The Secretary then read the remaind~r of the report from 
the Committee on Privileges and Elections. 

Senator Flnnagan prest~nted a memorial from C. B. Fran
ci~, of "\Vashington· county, claiming that he was 1 egally 
~ntitled to he seated as Senator from the Sixteenth Senato
tial District. Read and referred to Committee on Privile
geR and Elections. 

()n motion of Senator It·pland, the rulE's '\\rt"'l"e SUSJlended 
to ta.lte up the roport subn1itt~d by the Con1n1ittee on Pri
vileges und Elections. 
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On 1notion of Senator Irt>-land, the question was divided, 
and the first rt.'solution ·w-as considt--red. 

The resolution was adopted. 
S~nator J)ilJard ID0Vt1d thn.t tht~ retnaining resolution 

lnv over for nction until 10 o't~lock A. M. to-morro'\\·. . 
·The Presidt~nt submitted. the question to the Senate 

w·hpthPr, at this .stage of proc~ding of the case, they 
w·ould postpone its furth~r consideration~ 

The Senate voted that 1t he posq>oned. 
On motion of s~nator \V ~stlall, the rules were suspend

~d, to take up House Bill, No. 151, ''An Act making ap
}n·opriation to pay <~osts due sheriffs, clerks, and attorneys, 
111 felony cases in District courts, for 1878, and previous 
years ; to pay the fees of justic(~S of the peace, and other 
peace o:flicers in criminal prosecutions for 18T'J, and previ
ous years ; and to pay justices of the peace .·assess~g the 
taxes for 1873.'' · . 

Senator Westfall offered the following amend~ent : 
''Add to' end . of Section 1 the woros : pTO?Jid.ed, that 

all claims for services re-ndered prior to January 15'1 1874, . 
shall be paid out of money ·arising from the sale of bonds, 
as provided by an an Act entitlPd 'An Act to authorize the 
Governor to sell certain bonds of the State to settle the in
debtedness of the State with Williams & Guion,'' approved 
ltlarch 4, 1874." · . 

Adopted. · 
The bill was then read the third time, and passed by the 

following vote : 
Yli:As-Senators Ball, Bradshaw, Bradley, Burton, 

Davenport, Dwyer, Ellis, Erath,. J4"'riend, Hobby, Ireland, .. 
J oS@ph, Ledbetter, Morris, Parker, Russell, Stirman and 
\Vestfall-18. 

NAYs-Senators Baker, Dillard, Moore and Swift-4. 
Senator Ball introduced a bill entitled "An Act to creat-e 

the office of Assistant Attorner General, and prescribing 
the duties and salary thereof.' Read. and refened to Ju .. 
ciary Committee. 

Senator Swift introduced a bill entitled "An Aot to au
thorize the Commissioner of the General Land Oftice to 
issue patents to cet·tain l~ues of land, located in San 
.Augustine county, and other counties in the State, between 
the thirtoenth day of N ovetnber and the first d~y of De
ecmber, 1835, and to validate the same." Read and re
!t.•rred to Con1n1ittee on Private Land Claims. 
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SPna.tor ,, .... ~stfuU iutroclueed .u. Joint Rt~l:)ol uti on H to pay 
thP TraY it:; ltitlt~K for ~Pr\·it·es l't-'Ullert.>d .• , . 

RPnd fir~t tintt .... and on ntotion of 8.-..uat<>r l)illa.rd, the 
rulPs \\"Pl'P ~Ut1-})l .. ll<ll~d., and Joint Ite~olution rend st>cond . ... tllUP. 

St•nator :i4.,rien<.l offered tlu.• follo,viug aiuendtnent: 
H .-\.t the Pnd of Se<~t.ion 1, add the \Vords: provided, 

that only those Ine1nlle1·s who ·wl .. re ~rsonally present and 
acting ns spe<'-ial s~rgeants-u.t-arnts, shu.ll b~ entitled to 
druw ·the pay ubov~ provided for.~' 

Senator Pa.rkPr ntov(•d to postpone the Joint Rt~t;olution 
to 10 o' elot~k A. M. to-n1orro\\·. 

On tnotion of St•nator t;wift, th~ Senate ndjourn~d. 

SIXTIETII D.A Y. 

SF..N.-\TE C'IIAMBER, t 
.Austin, llarch 26, 1874·. ) 

St.•nate rnet 11nrsuant to adjournnlt•nt. Roll called; quo-
ruin pre8en t. 

Prayer by th~~ c-lla}llain .. 
Journal of yesterday rPad and adopted. 
On motion of Senator Sth·man, Senator .. Allison "-as ex-

cused fo1·· to-day. . 
On n1otion of Senator '':r t~stfall, St.. .. riator Davenport was 

grante<lleaYe of abst~nce for one \\"ePk fron1. to-tnoi-row. 
On 1notion of Senator Dillard, the Se<·retary of the Sen

ate \Vas f.'Xc.used to-morro,,· on a.<"·<·ount of si<'kn~~~: 
Senator Dwyer presented the follo\\ring vot~ of thanks 

fro1n the Irish-.... .t\..nu .. rican Association : 
Iu.rsn-A:M:~<::Rrc.AN .A.ssociATION, } 

San Antonio, .Nfarch 21, 1874. 
Be it resolved, That a vote of thankR be and tl1e ~arne is 

l1er~by t~ndered to the Senutt.-' of the StatP. of 'fexas, for 
tht'ir kind consideration in tlu" adjotu·Junent of thi ... ir honor
able hody on the St3YPnt(~Pnth of 1\Inrch, 1H74, in honor of 
the .. Apostle of Irt-'land .. 

.... 1\..tt~st: ,J Allli:~ 1\lcSORI .. ~~Y, 
UorJ'('~}1<>Hding Se(•rPtary. 

St•nntor Bra<lh•y, for Connnith'l' on Privih·gt•H antl El.t. .. c
tions, 1:-\Ulnnith•d tht• follo\ving rPport : 


